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JURISDICTIONAL STATEMENT 


a — —— 


This is an appeal from a conviction of assault with 


intent to commit robbery. The jurisdiction of this Court 
was conferred by an Order Per Curiam before Circuit Judges 


Bazelon and Washington, dated February 27, 1962. - 


STATEMENT OF THE CASE 


Appellant was indicted for a violation of Title 22, 
Section 501, District of Columbia Code, 1951 Ed. (assault 
with intent to commit robbery). (J.-A. 1). Subsequently he 
entered a plea of not guilty (J.-A. 2) and was tried before 
Judge Joseph R. Jackson and jury on July 2 and 3, 1959. 
(Jeas 2). He was found guilty (J.a. 30) and sentenced to 


imprisonment for a period of from five (5) to fifteen (15) 


years. (J.-A. 31). 

The complaining witness, Mr. Richard Collins, testified 
that he left his place of employment about five p. m. on 
March 30, 1959 and he and two friends bought and consumed a 
half-pint of whisky. Thereafter he went to Chick's Restau- 
rant (J.A. 3) where he consumed a barbecue sandwich and a 
bottle of beer and then went to Spot's Restaurant where he 
bought another bottle of beer. Vhile in Spot's Restaurant, 
a girl came over to the table and he invited her to have a 
peer. She stated that she would rather have whisky and he 
gave her money to get some whisky because it was “after 
hours." (J.-A. 4) The complaining witness and the girl 
walked across the street and she went to buy the whisky. He 
went on up Wiltberger Street to wait for her, where he was 
attacked by two (2) men. (J.A. 5). The men attacked him 


from behind; one grabbed him around the neck from behind and 


the other went through his pockets. He identified the 
Appellant as the one who grabbed him around the neck | and 
identified the co-defendant below (James S. Viest ) as ‘the one 
who went through his pockets. A police officer came) up and 
separated the parties. (J.-A. 6). 

The police officer, Donald H. MeCathran , testified that 
he was walking west on S Street when an unknown citizen told 
him that two (2) men were yoking a man around the Seeer: 

He immediately ran around the corner and saw Appellant 
holding the complaining witness around the neck on the ground 
and the co-defendant, West, going through his top coat poc- 
ket. He placed both men under arrest. (J.-A. 12). The com= 
plaining witness Mr. Collins told officer MeCathran, in 


response to his inquiry, that the men were trying to rob 


him. This statement was made in the presence of Appellant 


and Mr. West. (J.-A. 13). 

The prosecuting attorney objected to questions asked 
Officer McCathran on cross-examination by Appellant's attor- 
ney as to whether Mr. Young ever made any statement about 
what was going on or whether he attempted to get any state- 
ment from Mr. Young. Both objections were sustained. (J.-A. 
Sas): : 

The co-defendant, James S. West, testified that he was 
in Chick's Beer Garden between five (5) and ten (10) minutes 


after nine (9) and recognized a young man sitting across 
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from Mr. Collins as one who had robbed him (Mr. viest) two (2) 


weeks before. (J-A- 18). The complaining witness looked at 


Mr. West, got up immediately from the table and walked out 
of the premises. lir. West followed him to a Beer Garden 
called Spot's where Mr. Collins sat at a table and called a 
young lady over to his table. They talked and after Mr. 
Collins finished his beer, they left Spot's. Mir. West 
followed him but didn't approach him while the lady was with 
him. After the lady left Mr. Collins, lir. est and his 
friend, tir. Young, the Appellant, accosted Mr. Collins and 
asked him to give them the name of the person with whom he 
was talking in Chick's Beer Garden. Mr. Collins went for 
his pocket as though the was going for a weapon." Appellant 
grabbed tir. Collins and the co-defendant frisked his over- 
coat pocket to see if he had a weapon. No further search 
was made. The police officer arrived at the scene at that 
moment. (JA. 19). 

The Trial Court refused to grant an instruction based 
upon defendant's theory of the case (J.-A. 29) to the effect 
that if they found that the defendants assaulted the com- 
plaining witness but that they did not have the intention to 
rob him, then the jury could find them guilty of the lesser 


included offense of simple assault. (J.A. 31). 


Ee a 


STATUTES, TRUATIUS, REGULATIONS, OR RULES INVOLVED 


Rule 31(c), Federal Rules of Criminal Procedure: 


"Conviction of Less Offense. The 
defendant may be found guilty of an offense 
necessarily included in the offense charged 
or of an attempt to commit cither the 
offense charged or an offense necessarily 
included therein if the attempt is an 
offense." 


STATEMENT OF POINTS 


The Appellant relies on the following Points on appeal: 


1. The Trial Court erred in refusing to allow the 
police officer to be cross-examined about exculpatory state- 
ments made by Appellant after his arrest, although the 
officer had previously testified about a conversation that 
would imply an admission of guilt by silence. 

2. The Trial Court erred in refusing to instruct the 
jury on the Appellant's theory of the case. 

3. The Trial Court erred in refusing to instruct the 
jury that appellant could be found guilty of the lesser in- 


cluded offense of assault. 


SUMMARY OF sRGUMENT 


The Court committed reversible error in allowing the 
prosecuting attorney to elicit from the police officer 
evidence of an accusing statement made by the complaining 
witness in the presence of Appellant and then refusing to 
allow Appellant's attorney to question the police officer 
about any denial or other statements Appellant made in 
response to the accusation. 

The Court further committed reversible error in 
refusing to instruct the jury on Appellant's theory of the 
case. appellant contends that he and the co-defendant were 
not attempting to rob the complaining witness but merely 
wanted information from him and took precautions to W"frisk? 
the complaining witness when it appeared he was "going for 
a weapon.” 


Since the "assault committed by Appellant consisted 


of grabbing with his bare hands, the jury could have found 


him guilty of simple assault. 


ARGUNENT 


I. THE TRIAL COURT ERRED IN REFUSING TO aLLOW THE POLICE 
OFFICER TO Bb CROSS-EXAMINED aBOUT EXCULPATORY STsATE- 
MENTS MADE BY APPELLANT aFTER HIS aRREST. 
The arresting officer, Donald H. McCathran, testified 


on direct cxamihation that the complaining witness, Mr. 
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Collins, told him in the presence of the appellant and 
lir. Vest (co-defendant below) that the defendants were 
trying to rob him. (J.-A. 13). On eross-examinationi, the 
attorney for Appellant asked the witness, “Did Mr. Young 


ever make any statement to you why he was - - what was 


going on?" Objection was made by the prosecuting attorncy 


and sustained by the Court because the answer would be self- 
serving. Also, Appellant's attorney asked the witness, “Did 
you attempt to get any statement from Mr. Young?" Objection 
was made on the grounds of immateriality, and was sustained. 
(Sgn Lae), | 

Once the prosecuting attorncy established an accusation 
by the complaining witness in the presence of Appellant, 
then any reply or statement made by Appellant is material 
and relevant in order to disprove an admission by silence. 


wSilence frequently speaks with more decisive- 
ness and eloquence than the clearest of human 
actions. Hence, if a statement is made in the. 
presence of a person, in regard to facts affecting 
his rights, and he makes no reply, his silence; may 
be construed as a tacit admission of the facts 
stated, depending on whether he hears and under- 
stands the statement, whether the truth of the’ 
facts embraced in such utterance is within his own 
knowledge, whether the circumstances are such as 
to afford him an opportunity to act and speak 
freely, and whether the statement is made under 
such circumstances and by such persons as naturally 
to call for a reply .. .- Such rule is supported in 
principle by decisions involving an admission by 
one accused of crime through his silence when a 
statement tending to incriminate him is made to 
him or in his presence.” 20 Am. Jur. 479 (Evidence, 
Section 567). 
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Indeed, the Trial Judge allowed the co-defendant's 
attorney to cross-examine the officer about exculpatory 
statements made by his client, over objections by the pro- 
secuting attorney. (J.A. 16). 

II. THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE JURY 
ON APPELLANT'S THEORY OF THL CASE. 

At no time did appellant deny that there was a technical 
assault on the complaining witness, but his theory was that 
he was assisting the co-defendant in accosting the com- 
plaining witness about a prior robbery of the co-defendant. 
He steadfastly denied any intent to rob the complaining 
witness. Nevertheless, the Trial Judge refused to instruct 


the jury on the appellant's theory of the case, stating, 


"It /defendants' theory/ has already been 
given to the jury. I told them both and that they 
can believe one or the other.” (J.a. 29). 


A fair review of the Jury Charge shows instructions only 
about the government's theory of the case, with nothing about 
the Appellant's theory. The Trial Judge commented that the 
jury had the “testimony” of the complaining witness and the 
eye witness and the "story" of the defendant West. Nothing 


was said about the theory of defense. 


In the case of Levine v. U. S., 104 U. S. App. D. C. 281, 
261 F. 2d 747, this Court said, ". .. the rule is that it 
is reversible error for the Court to refuse on request to 


instruct also as to defendant's theory of the case.’ 
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III. THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE 
JURY THaT aPPELLaNT COULD Be FOUND GUILTY OF THE 
LESSER INCLUDED OFFENSE OF aSSaULT. 


Appellant's attorney requested the Trial Judge to 


instruct the jury as follows: 


"If you find that the defendants did assault 
the complainant, while finding that they did not 
have the intention to rob the complainant, then 
you may find them guilty of the lesser included 
offense of simple assault. (J.A. 31). 


This requested instruction was refused and the Judge 
stated: 
tI thought of that, but let me tell you I! 
don't think there is anything in the record that 
would justify a thing like that. It is assault 

with intent to commit robbery or not guilty, it 

seems to me. I don't see where simple assault . 

can enter into it, and I refuse to give it." 

(J.-A. 29) 

The crime of assault to commit robbery necessarily 
includes within it the offense of assault, and Rule 31 (c) 
of the Federal Rules of Criminal Procedure provides as 
follows: 


“Conviction of Less Offense. The defendant 
may be found guilty of an offense necessarily in- 
cluded in the offense charged or of an attempt to 
commit either the offense charged or an offense 
necessarily included therein if the attempt is‘an 
offense." 


It is conceded that by the well reasoned opinions of 
this Court in Burcham v. U. S., 82 U. S. app. D. C. 283, 
163 F. 2d 761, Goodall v. U. S., 86 U. S. App. D. C. 148, 
180 F. 2d 397, cert. denied 70 S. Ct. 1009, 339 U. S. 987, 


94 L. Ed. 1389, and HacIllrath v. U.S-, 88 U. S. app. D. C. 


270, 188 F. 2d 1009, the law is well established that an 
instruction relating to a lesser included offense should not 
be given unless there is evidence to justify it. Each of 
those cases, however, involved aggravated assaults utilizing 
dangerous instrumentalities with serious harm to the victims. 

In the Burcham Case the defendant inflicted knife wounds 
upon two people and was arrested with the bloodstained knife 
in his possession. 

In the Goodall Case the defendant shot and killed his 
victim with a pistol. 

In the MacIllrath Case the defendant shot one victim in 
the chest with a pistol and clubbed two other victims on 
their heads with the same pistol, causing lacerations which 
required sutures and hospital treatment. 

In the case at bar, the defendant grabbed the victim 
with his arms and held him. 

There can be little doubt that Burcham, Goodall and 
MacIllrath did not commit simple assault, since they all 
killed or maimed their victims. There is no doubt that 
Young committed no more than simple assault. The doubt 
arises only in whether it was simply an assault or an assault 


with an attempt to commit robbery. « jury might not believe 


aba 


Appellant's theory that he had no intention to rob the 


victim, but justice dictates that at least he should be 


entitled to ask them to believe it under proper instructions. 


CONCLUSION 


It is respectfully submitted that the Trial Court erred 
in limiting cross-examination which might have explained away 
an admission by silence, and further erred in failing to 
instruct the jury on the defendant's theory of the case, 
including a lesser included offense, and for that reason 


the conviction should be reversed and a new trial ordered. 
Respectfully submitted, 


Denver H. Graham 
1314 19th Strect, Northwest 
Washington 6, D. Ce. © 
Court appointed uttorney 
For appellant 
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(1) 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) 


2) 


3) 


Did the trial court err in excluding testimony as to 
self-serving, hearsay statements made by appellant? 
Did the trial court err in refusing to instruct on the 
lesser offense of simple assault where there was no 
evidence justifying such an instruction? 

Did the trial court commit reversible error in re- 
fusing to instruct on the defense theory of the case 
where a) the instruction was not requested in com- 
pliance with Rule 30; b) the court gave a balanced 
charge without commenting upon any of the evi- 
dence; and ¢) the factual issue in the case was an 
obvious one readily discernible by the jury? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,994 


Freperrck A, YOUNG, APPELLANT, 
v. 


Unrrep Srares of AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


——_——_ 


COUNTERSTATEMENT OF THE CASE 


On April 13, 1959, appellant and a co-defendant, James 
S. West, were indicted for a violation of 22 D.C.C. 501 
(Assault with intent to commit robbery). After trial by 
jury, both men were found guilty as indicted on June 3, 1959. 
Appellant was sentenced to a term of imprisonment of from 
five (5) to fifteen (15) years. 

Three witnesses—the complainant, the arresting officer 
and the defendant West—testified at the trial. The com- 
plainant, Richard Collins, testified that about ten o’clock 
(Tr. 16, J.A. 8) on the evening of March 30, 1959 (J.A. 3) 
he left Spot’s Restaurant in the vicinity of 7th and 8 
Streets, N.W., Washington D.C. (J.A. 4) and began ‘¢walk- 
ing along slow’’ up Wiltberger Street between S and 6th 
Streets (J.A. 5) in Northwest Washington (Tr. 15, J.A. 7). 
While doing so, he was ‘attacked by two men’’ (J.A. 5) 
‘from behind’? (J.A. 6). ‘One (identified by Mr. Collins 


(1) 
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as appellant—J.A. 6) grabbed me around my neck and the 
other one (identified by Mr. Collins as West—J.A. 6) went 
through my pockets”’ (J.A.6). They ‘‘[W]Jent through my 
pants pocket, and they started in my overcoat pocket before 
the officer got there’? (J.A. 6). While ‘‘Young was hold- 
ing me around the neck and West was going through my 
pockets’’ a policeman ‘‘came up and made them get off of 
me’’ (J.A. 6). Mr. Collins testified he had never seen 
appellant or West prior to that occasion (Tr. 14) and had 
no prior conversation with them (J.A. 10). He ‘‘had about 
$25 when these boys taken me”’ (J.A. 8). 

Officer Donald McCathren, of Number 13 Precinct, Met- 
ropolitan Police Department, testified he was walking in 
the 600 block of S Street between 10:00 and 10:20 P.M. 
(J.A. 12) on March 30, 1959 (J.A. 11), when he was ‘‘ap- 
proached by an unknown citizen who told me that there 
was two men around the corner yoking a man”’ (J.A. 12). 
He immediately ran to the scene of the assault and ob- 
served ‘‘{O]ne man later identified as Frederick Young 
was holding Mr. Collins around the neck on the ground and 
another man later identified as James West was going 
through his top coat pocket’’ (J.A. 12). The Officer ‘‘told 
the two defendants to get up’’ and he ‘‘placed them both 
under arrest right there’’ (J.A.12). At the scene, he asked 
Mr. Collins what was happening and Mr. Collins ‘‘told 
me they were trying to rob him’’ (J.A. 13). Appellant 
answered to the Officer that ‘‘We weren’t doing anything”’ 
(J.A. 18). At the precinct, West accused Collins of hav- 
ing robbed him on an earlier date (J.A. 16, 17). 

Defendant West testified as the sole witness for the de- 
fense. He stated he had seen Mr. Collins at Chick’s Beer 
Garden at 707 T Street, N.W. about 9:00 P.M. on March 
30, 1959 (J.A. 18). At that time he recognized the man 
sitting at the table across from Mr. Collins as one of the 
persons that had robbed him two weeks before. (J.A. 18). 
He later saw Mr. Collins in Spot’s Beer Garden and he 
followed Mr. Collins out of Spot’s to Wiltberger Street 
‘‘hoping to approach him for some information concern- 
ing a fellow that he was talking with at a table in Chick’s 
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Beer Garden’? (J.A. 19). Appellant, a ‘‘good friend’’ of 
West (J.A. 22), accompanied West out of Spot’s Beer 
Garden and down Wiltberger Street (J.A. 19). ‘I didn’t 
approach Mr. Collins violently, and I didn’t show him any 
cause that I wanted to do anything to him. I only asked 
him one question; that is, if he could give me the name of 
the person whom he was talking with in Chick’s Beer Gar- 
den. So Mr. Collins looked at me when I spoke to him and 
he went for his pocket as though he was going for a weapon. 
Mr. Young grabbed Mr. Collins at that very moment. I 
frisked Mr. Collins’ overcoat pocket to see if he had a 
weapon. Mr. Collins did not have a weapon, and I made 
no further search. At that moment I noticed a policeman 
arriving to the scene ...’’ (J.A. 19). West testified that 
“there were no licks passed, there was no fighting’’. (J.A. 
20). He said he ‘‘never attempted to strike Mr. Collins 
at any time”’ (Tr. 79). On cross-examination, West testi- 
fied that he had made no report to the police of the alleged 
robbery of which he was the victim. (J.A. 23). He ad- 
mitted that he had a previous conviction for petit larceny. 
(J.A. 22). 

The defendants submitted written instructions. One, 
which would have permitted the jury to return a verdict 
as to the lesser offense of simple assault (J.A. 31), was 
denied by the court for the reason that the court did not 
believe there was any evidence justifying such an instruc- 
tion. (J.A. 29). A second, on the theory of defense, was 
denied as adequately covered by the charge as given. (J.A. 
29). The court then charged the jury clearly and exhaus- 
tively on the crime for which appellant and West were 
indicted (including the elements of purpose and intent) 
(J.A. 25, 26, 27), the jury’s function (Tr. 102, J.A. 27), 
the meaning and necessity of a finding of guilt beyond a 
reasonable doubt (Tr. 102, 103), and the considerations 
which the jury might allowably bring to bear in evaluat- 
ing testimony (Tr. 104). The court did not summarize or 
comment on the evidence of either the prosecution or the 
defense. 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 501 provides: 


Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 
or cistern of water, shall be sentenced to imprison- 
ment for not more than fifteen years. 


Title 22, District of Columbia Code, Section 504 provides: 


Whoever unlawfully assaults, or threatens another 
in a menacing manner, shall be fined not more than 
five hundred dollars or be imprisoned not more than 
twelve months, or both. 


Rule 30, Federal Rules of Criminal Procedure provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict stat- 
ing distinctly the matter to which he objects and the 
grounds of his objection. Opportunity shall be given 
to make the objection out of the hearing of the jury. 


Rule 31(c), Federal Rules of Criminal Procedure provides: 


The defendant may be found guilty of an offense 
necessarily included in the offense charged or of an 
attempt to commit either the offense charged or an 
offense necessarily included therein if the attempt is 
an offense. 


SUMMARY OF ARGUMENT 


The trial court correctly excluded testimony as to any 
statements ‘‘ever’? made by appellant to the arresting 
offeer. These statements were self-serving and constituted 
inadmissible hearsay. No prejudice resulted to appellant 
from the court’s ruling since the officer was permitted to 
testify as to self-serving statements made by appellant 
at the scene of the crime. 

The trial court properly refused to instruct the jury as 
to the lesser offense of simple assault. There was no evi- 
dence to justify such an instruction. Three witnesses 
testified at the trial. The testimony of the complainant, 
corroborated by that of the arresting officer, compelled 
the conclusion that appellant was guilty of assault with 
intent to commit robbery and not merely simple assault. 
On the other hand, the testimony of co-defendant West, if 
believed, completely exonerated appellant and West of 
any crime. 

The trial court did not commit reversible error in re- 
fusing to instruct on the defense theory of the case. In 
requesting instructions, appellant did not comply with Rule 
30 by furnishing government counsel with copies of the 
written instructions tendered to the court. The prosecutor 
never saw the instructions until after the charge had been 
given. Thus, a) government counsel was deprived of an 
opportunity to study the instruction and advise the court 
as to its propriety; and b) the court acted without the 
benefit of such advice. Moreover, appellant does not show 
any prejudice resulting from refusal of the trial court to 
grant his requested instruction. The court gave a bal- 
anced charge, choosing not to summarize the evidence on 
either side. The facts of the case were not numerous or 
complicated. The factual issue was an obvious one readily 
discernible to the jury. The case was fully argued to the 
jury and the judge fully and fairly covered the law. 


ARGUMENT 
I 


Self-Serving Statements Made by Appellant Were Properly 
Excluded From Evidence 


During the cross-examination of Officer McCathren, the 
following colloquy occurred (J.A. 14, 15): 
Q: Did Mr. Young ever make any statement to you 
why he was—what was going on? 
Mr. Titus: Objection, Your Honor. May we approach 
the bench? 
The Court: You may. 


(At the Bench) 


Mr. Titus: Your Honor, both of these defendants made 
what I construe to be self-serving declarations. They 
gave an excuse or a justification for what they were 
doing. One of them, I believe the defendant Young, 
testifying that he was not trying to rob the man; the 
other defendant stating that this particular witness, 
Mr. Collins, had been one of a group who had tried 
to rob him or had robbed him earlier. I submit that 
neither one of these constitutes a confession or an 
exception to the hearsay rule and, consequently, would 
be a self-serving declaration and not admissible under 
any rule of evidence. 

The Court: They are surely self-serving. What have 
you to say about it? 

Mr. Tavenner: I would say that any statement that 
Mr. Young made immediately after the charge should 
be admitted. 

The Court: I will sustain your objection. 

(In Open Court) 


By Mr. Tavenner, Q: Did you attempt to get any state- 
ment from Mr. Young? 

Mr. Titus: Objection, I think that is immaterial. 

The Court: Sustained. 
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The court’s ruling was proper. ‘Now it is a general 
rule that the declarations of the party accused of the crime 
are not evidence for him’’, United States v. Neverson, 
12 D.C. 152, 174 (1880). The courts have uniformly ex- 
cluded self-serving statements of a defendant as inadmis- 
sible hearsay. Shreve v. United States, 103 F.2d 796 (9th 
Cir. 1939); York v. United States, 241 F. 656 (9th Cir. 
1916) ; Lane v. United States, 142 F.2d 249 (9th Cir. 1944) ; 
Piassick v. United States, 253 F.2d 658 (5th Cir. 1958) ; 
Barshop v. United States, 191 F.2d 286 (5th Cir. 1951) ; 
Herman v. United States, 48 F.2d 479 (5th Cir. 1931) ; 
United States v. N.Y. Great Atlantic and Pacific Tea Co., 
173 F.2d 79 (7th Cir. 1949); American Tobacco, et al v. 
United States, 147 F.2d 93 (6th Cir. 1944); McDonough 
vy. United States, 227 F.2d 402 (10th Cir. 1955); Sedam v. 
United States, 116 F.2d 80 (10th Cir. 1940) ; Busch v. United 
States, 52 F.2d 79 (8th Cir. 1931). 

Appellant attempts to avoid this established rule of evi- 
dence by rationalizing that, since the Officer testified as 
to a spontaneous declaration of the complainant at the scene 
of the crime accusing appellant and West of trying to rob 
him,? the self-serving statements of appellant were admis- 
sible to dispell the possible inference that appellant ad- 
mitted the truth of the accusation by silence. 

This rationalization could only be applicable to state- 
ments made by appellant at the scene of the crime in re- 
sponse to the accusation of the complainant. Subsequent 
self-serving statements by appellant, not made at the scene, 
would not negate any inference of an admission by silence 
and would be inadmissible under appellant’s theory. 

The Courts have very tightly restricted attempted in- 
roads on the general rule by means of rationalizations 
similar to that suggested by appellant. In York v. United 
States, 241 F. 656 (9th Cir. 1916) the court excluded a 
self-serving answer to an accusation where the defense 


1J.A. 13. 
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had introduced the accusatory statement. In United States 
v. Neverson, 12 D.C. 152, 174 (1880) this court said: 


‘<Now a witness had been called upon by the prosecu- 
tion to prove what Neverson did whilst standing by 
the body of the deceased on the night of the murder. 
The defense did not cross-examine that witness at all 
but let him go. He had not been asked by the prosecu- 
tion what Neverson said, but even without that I am 
inclined to think that he might have been cross-ex- 
amined in regard to it. But no cross-examination was 
attempted, and afterwards an independent witness was 
called by the defense not to contradict the witness who 
had been called on the part of the prosecution, not to 
explain away the conduct of Neverson, but to prove 
another and different fact. (namely, what Neverson 
said!) 

Now it is a general rule that the declarations of 
the party accused of the crime are not evidence for 
him. State v. Hildreth, 9th Iredell 440. 


Sometimes words are so mixed up in deeds that they 
become part of the res gestae. But it seems to us that 
that was not the case here.’’ 


See also: Shreve v. United States, 103 F.2d 796 (9th Cir. 
1939) and Barshop v. United States, 191 F.2d 286 (5th Cir. 
1951). 

Appellant’s rationale therefore does not discredit the 
propriety of the court’s ruling. The question to which 
an objection was sustained was not limited to statements 
made by appellant at the scene of the crime but queried 
as to any statement ‘‘ever’’ made to the Officer. As phrased, 
the question was too broad to be admissible even under 
appellant’s exception to the general rule against admis- 
sibility of self-serving statements. 

In any event, appellant cannot show prejudice result- 
ing from the court’s ruling. His concern lest the jury in- 
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fer an admission by silence ignores subsequent testimony 
by the Officer: 


Q: Now, sir, on the scene after the complaining wit- 
ness, Mr. Collins, had made the statement that he was 
being robbed, as you described, what did the defend- 
ant Young say on the scene, if anything? 


A: Young says, ‘‘We weren’t doing anything.”’ (J.A. 
18) 


This question and answer obliterates appellant’s argument 
that the court’s ruling permitted the case to go to the jury 
with the possibility of the jury thinking that appellant had 
made an admission by silence. If the court’s ruling was 
error, it was harmless error. 


I 


The Court Properly Refused to Instruct on the Lesser Offense 
of Simple Assault Since There Was No Evidence Justifying 
Such An Instruction. 


Appellant submitted to the court the following written 
instruction which he requested that the court include in its 
charge: 


“If you find that the defendants did assault the com- 
plainant, while finding that they did not have the in- 
tention to rob the complainant, then you may find them 
guilty of the lesser included offense of simple assault’’ 
(JA 31) 


The Court refused to give the instruction stating: 


“T thought of that, but let me tell you I don’t think 
there is anything in the record that would justify a 
thing like that. It is assault with intent to commit 
robbery or nor guilty, it seems to me. I don’t see 
where simple assault can enter into it, and I refuse 
to give it”. (JA 29) 
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This ruling by the court was correct. An instruction, 
pursuant to Rule 31 (c) of the Federal Rules of Criminal 
Procedure, relating to a lesser included offense, should not 
be given unless there is evidence to justify it. Burcham v. 
United States, 82 U.S. App. D.C. 283, 163 F.2d 761 (1947) 
(defendant not entitled to instruction on simple assault in 
prosecution for assault with a dangerous weapon); Sparf 
v. Hansen, 156 U.S. 51 (1895) (defendant not entitled to 
instruction on manslaughter in prosecution for murder) ; 
Goodall v. United States, 86 U.S. App. D.C. 148, 180 F.2d 
397 (1950) (defendant not entitled to instruction on murder 
in the second degree in prosecution for first degree mur- 
der); Maclllrath v. United States, 88 U.S. App. D.C. 270, 
188 F.2d 1009 (1951) (defendant not entitled to instruction 
on simple assault in prosecution for assault with a dan- 
gerous weapon.) 

Appellant was not entitled to an instruction on simple 
assault* unless there was testimony from which a jury 
could find that appellant committed simple assault but not 
assault with intent to commit robbery. Appellant does 
not and cannot point to any testimony satisfying this 
eriterion. Three witneses testified at appellant’s trial. 
They related two versions of the events which took place 
on Wiltberger Street on the evening of March 30, 1959. 
Neither version was evidence that appellant committed 
merely a simple assault. 

The testimony of Mr. Collins, corroborated by Officer 
McCathren, compelled the conclusion that appellant and 
West committed an assault with the intent to rob Mr. 
Collins. Their testimony, if believed, was not evidence 
that appellant committed only simple assault. Mr. Collins 
testified that appellant and West, whom he had never seen 
(JA 6) or spoken to (JA 10) before ‘‘attacked me from 
behind’”’ (JA 6). ‘‘One (identified as appellant) grabbed 
me around my neck, and the other one (identified as West) 
went through my pockets’? (JA 6). West ‘‘went through 


222 D.C.C. 504. 
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my pants pocket, and they started in my overcoat pocket 
before the officer got there’? (JA 6). The Officer testified 
that when he arrived on the scene he observed ‘‘Frederick 
Young, was holding Mr. Collins around the neck on the 
ground and another man, later identified as James West, 
was going through his top coat pocket’ (JA 12). 

The other version of the incident was that related by 
the defendant West. His incredible story, if believed, com- 
pelled an acquittal of appellant. According to West’s tes- 
timony, appellant and West were guilty neither of simple 
assault nor of assault with intent to commit robbery. He 
stated: 


I didn’t approach Mr. Collins violently, and I didn’t 
show him any cause that I wanted to do anything to 
him. I only asked him one question; that is, if he 
could give me the name of the person whom he was 
talking with in Chick’s Beer Garden. 

So Mr. Collins looked at me when I spoke to him 
and he went for his pocket as though he was going 


for a weapon. Mr. Young grabbed Mr. Collins at 
that very moment. I frisked Mr. Collins’ overcoat 
pocket to see if he had a weapon. Mr. Collins did not 
have a weapon, and I made no further search. 

At that moment I noticed a policeman arriving to 
the scene... (JA 19) 


there was no licks passed, there was no fighting’ (JA 
20). 


The record in this case supports the trial court’s con- 
clusion that appellant was either guilty of an assault with 
intent to commit robbery or not guilty of any crime. For 
the court to have instructed the jury on simple assault 
would have been for it to have invited a compromise ver- 
dict unsupported by the evidence in the case. The court 
would have permitted the jury to do just what the rationale 
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behind the Burcham, Sparf, Goodall and Macllrath deci- 
sions was aimed at preventing. As the Supreme Court 
stated in Sparf v. Hansen, 156 U.S. 51, 64 (1895) : 


“<A verdict of that kind would have been the exercise 
by the jury of the power to commute the punishment 
for an offense actually committed, and thus impose a 
punishment different from that prescribed by law’’. 


It 


The Court’s Denial of Appellant’s Requested Instruction on the 
Defense’s Theory of the Case Is Not Grounds for Reversal 


Defense counsel requested the court to instruct on their 
theory of the case.* The court denied this request stating 
it felt the charge as given was adequate. (J.A. 29). 

This ruling does not constitute reversible error. Clarke 
v. United States, U.S. App. D.C. —— (No. 16,722, de- 
cided March 29, 1962). The facts in Clarke were notably 
similar to those of the instant case. Both Clarke and ap- 


pellant failed to comply with Rule 30, Federal Rules of 
Criminal Procedure. And, the charges given in the two 
cases are essentially identical in format, scope of coverage, 
structure and content. Indeed, the charges, given by the 
same judge, contain in many instances, identical language.* 
In Clarke, supra, this Court held: 


“‘The principal contention urged by able counsel ap- 
pointed by this court is that it was reversible error for 
the trial judge, at the conclusion of his charge to the 
jury, to refuse to grant an oral request then made that 


3 The defense requested the following handwritten instruction. 


“If you find that the defendant, James S. West had his hands 
in the pockets of the complainant for the purpose of disarming 
him, then you may find the defendants not guilty of the offense 
with which they are charged.” 


(This instruction is filed in the record on appeal). 
No copy of this instruction was given to the prosecutor. 
4See Clarke v. United States, No. 16722, J.A. pp. 31-37. 
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the charge be enlarged to include a specific reference to 
defendant’s theory of the evidence. 

The court, Judge Jackson sitting, had not reviewed 
or commented upon any of the evidence in the charge 
to the jury. The elements essential to be found by the 
jury beyond a reasonable doubt in order to convict 
were explained without reference to any aspect of the 
evidence. In view of this, and the circumstances of 
the case as a whole, including the omission of counsel 
prior to the charge to suggest or formulate the desired 
instruction, we think it was not reversible error for 
the court to refuse to reopen its charge as requested. 
Compare Levine v. United States, 104 U.S. App. D.C. 
281, 261 F.2d 747.” 


Appellant relies on Levine v. United States, 104 U.S. App. 
D.C. 281, 261 F.2d 747 (1958) (alternative ground), to sup- 
port reversal for failure of the trial court to give his re- 
quested instruction. As in Clarke, supra, Levine is inap- 
posite for several reasons. 

Levine requested ‘instructions prepared and submitted 
in accordance with Fed. R. Crim. P. 30...”’ Levine v. United 
States, 104 U.S. App. D.C. at 282, 261 F.2d at 748. Rule 30 
requires: 1) Submission of written prayers, at the latest, 
at the close of all the evidence; and 2) ‘‘At the same time 
copies of such requests shall be furnished adverse parties’’. 
In the instant case government counsel did not receive 
copies of the handwritten instructions submitted to the 
court. The prosecutor never saw the instructions until 
after the judge had charged the jury. Thus, government 
counsel had no opportunity to study the instructions and 


5 After the charge had been given, the following colloquy took 
place at the bench (J.A. 29): = 


The Court: These are yours, Mr. Raskauskas. The Court re- 
fused to give Instructions Number 1, 2, 3, all of which have 
been tendered by Mr. Raskauskas. Have you seen copies of 
these? 


Mr. Titus (Assistant United States Attorney): No, sir. 
The Court: They are all refused, 
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advise the court as to the government’s position with regard 
to them. The very purpose of Rule 30 was defeated.® 

In Schuermann v. United States, 174 F.2d 397 (8th Cir. 
1949), defense counsel submitted written instructions to the 
court after closing argument and just prior to a noon recess 
of the court. No copies of these instructions were furnished 
the government attorney. After the noon recess, the court 
discussed the requested instructions and refused to give 
them. The Court of Appeals for the Kighth Circuit affirm- 
ing the conviction, stated: 


“The failure to present the United States Attorney 
with copies of the requests was fatal error on the part 
of defendant’s counsel. One of the most important 
duties of counsel for the government in the trial of a 
criminal case is to keep error out of the record, and 
thus prevent the frustration of the government’s efforts 
to secure a valid conviction. In the instant case noth- 
ing was done by defendant’s counsel to put government 
counsel on notice that the defendant had elected to 
have the court instruct the jury that his failure to 
testify created no presumption of guilt.’ 174 F.2d at 
401. 


The present case does not involve the questions which 
controlled the decision in Levine. That opinion does not 
hold that it is reversible error in every case for the trial 
court to deny the request of defense counsel for an instruc- 
tion in accordance with the theory of the defense. 


6 Rule 52(b) of the Federal Rules of Criminal Procedure does 
not help appellant. This Court has said that failure to give an 
instruction not requested in compliance with Rule 30 will be noticed 
under Rule 52(b) only where it concerns a “crucial issue either of 
law or of fact of a sort with which the jury cannot properly deal 
without a particularized instruction from the court.” Obery v. 
United States, 95 U.S. App. D.C. 28, 29, 217 F.2d 860, 861 (1954), 
cert. denied, 349 US. 923 (entire failure to request below). Clarke, 
supra, holds that an instruction on the defense theory is not the 
type of instruction which meets the criterion of Obery. 
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In Levine, the trial judge, commenting at length on the 
testimony of witnesses for the prosecution,’ gave an un- 
balanced charge to the jury. This Court said: 


“<.., The jury should not have been influenced by the 
court’s charge to concentrate unduly upon one side 
of the conflicting evidence as to whom defendant re- 
presented himself to be. It was error to deny the right 
to a more balancedicharge, accorded the defense by the 
decisions, when the request therefor had the support 
of substantial evidence.’’ 104 U.S. App. D.C. at 283, 
261 F.2d at 749. 


Moreover, the issue of fact in Levine, turned on a subtle 
question of semantics—whether Levine had identified him- 
self as a ‘‘police officer’? or as an ‘‘officer of the court’’. 
The factual issue was not an obvious one which the court 
could assume the jury understood. The case was therefore 
a peculiarly appropriate one for an instruction on the theory 
of defense. 

In the instant case, the trial court delivered an impeccable 
charge choosing not to recapitulate the evidence of either 
party. The charge was not unbalanced. The question pre- 
sented here differs from those presented in Levine. The 
question is, simply, whether, when Rule 30 is not complied 
with, it is reversible error for a federal District J udge, in 
exercising his historically broad discretion respecting com- 
ment on the evidence,’ to decline to summarize or restate 
hypothetically the testimony on both sides of a criminal 
case where the legal issues are uncomplex, the evidence is 
not extensive, highly technical or otherwise difficult for 
a jury to understand and the question of the relative 
credibility of witnesses is obvious. Hillard v. United States, 
121 F.2d 992, (4th Cir. 1941) and Clarke, supra, hold that it 


7 See the joint appendix in Levine v. United States, No. 14,442 at 
pp. 272-274. 

8 This discretion has long been recognized in this jurisdiction. See 
United States v. Murphy, MacArthur & Mackey, 375, 381 (1883). 
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is not reversible error. In Hillard, the defendant appar- 
ently complied with Rule 30. Neverthless the court held: 


‘Tt is insisted that the defendant was entitled to have 
an explicit instruction on this point so that his theory 
of the facts of the case should be clearly set before 
the jury. The judge did not attempt to summarize the 
evidence on either side, as he might well have done 
under the established and preferred practice in the 
federal courts. He restricted himself to a statement 
of the general rules of law applicable to the offense 
charged. He might well have granted the instructions, 
setting out the facts asked by the defendant, but as 
he did not summarize the facts on either side, and the 
facts were not numerous or complicated, no injury was 
done to the defendant by the method pursued. The 
facts were fully argued to the jury under the instrue- 
tions of the court, and the judge fully and fairly 
covered the law of the case * * *.”” 121 F.2d at 1000. 


Appellant makes no showing of any prejudice result- 
ing from the court’s ruling. Indeed it would be more diffi- 
cult to imagine prejudice in the instant case than in Clarke. 
Clarke involved a multi-count indictment charging viola- 
tions of three separate statutory crimes. Twelve witnesses 
testified. In contrast, the instant case was a short, three 
witness, trial on a one-count indictment involving an obvious 
question of the credibility of witnesses. That the jury 
understood the issue submitted for its determination is 


clear. 
CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


Davin C. AcHESON, 
United States Attorney. 
Natuan J. Pavison, 
Harotp H. Trrvs, Jr., 
Wuuuo C. WerrzeL, JR., 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on February 26, 1959, Sworn in on March 3, 1959 


UNITED STATES OF AMERICA Criminal No. 362-59 | 


) 
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a Grand Jury No. 448-59 
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FREDERICK YOUNG - Tee } 
JAMES S. WEST Violation: 22 D.C.C. 501 
Defendants 


The Grand Jury charges: 

On or about March 30, 1959, within the District of Colurhbia, 
Frederick Young and James S. West, feloniously did make an assault on 
Richard Collins, with intent, by force and violence and against resistance 
and by putting in fear, to take and carry away valuable goods and property 


from the person and from the immediate actual possession of the said 
Richard Collins. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Charles L. Merwin 
Foreman 


[ Filed April 17, 1959] 


PLEA OF DEFENDANT 

On this 17th day of April, 1959, the defendants, Frederick Young 
and James S. West, appearing in proper person and by their attorneys, 
Frank Tavenner and Ernest Raskauskas, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
each pleads not guilty thereto. 

The defendants are remanded to the D.C. JAIL. 

By direction of 


JAMES W. MORRIS 
Presiding Judge 
Criminal Court #2 


Present: HARRY M. HULL, Clerk 
United States Attorney By H.G. Dodd 


By: Fred McIntyre Deputy Clerk 
Assistant United States Attorney 


P. Mallon 
Official Reporter 


| Filed April 23, 1962] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Tuesday, June 2, 1959 
Wednesday, June 3, 1959 


The above-entitled cause came on for hearing before the 
HONORABLE JOSEPH R. JACKSON, a U.S. District Judge, and jury, 


Tuesday, June 2, 1959, at approximately 1:45 p.m. 
* * * * 


3 


RICHARD COLLINS 
was called to the stand by counsel for the Government, and having been 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Mr. Collins, will you state your name, your full name, please ? 
A. Richard Collins. 
* * * * * | 
Q. Now, Mr. Collins, I want to direct your attention to the date of 
March 30, 1959, and ask you if you had occasion to be at your place of 
employment at the New England Raw Bar on that day? A. Yes, sir. 
Q. What time did you get off work that day, Mr. Collins? A. Iget 
off at 4:30, but I leave the place about five. | 
* * * * 
Q. * * * 
You met these friends, and where did you and your friends go? 
A. First we went to the car parked up on G Street, and we sit there and 
talked a while, and we decided to get half a pint of whiskey. _ 
Q. All right. 
Did you get the whiskey? A. Yes, sir. 


Q. And did you consume the whiskey ? A. Yes, sir. Three of us. 


* * * * * 


Q. How much money did you have with you at that time, Mr. Collins? 
A. At that time I had $32.00 | 


Q. $32.00? A. Yes, sir. 
* * * * * 


Q. Where did you then go? A. We drived around Southwest looking 


where they was building the bridge, in different places, and I came up to 
th and S -- ! 


Q. Where? A. -~- between 7th and S. 

Q. All right. 

Where did you go at 7th and S? A. Went in a place they call 
Chick's Restaurant. 
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Q. Did these other two friends of yours go in with you? A. No, 
sir. They let me out of the car. 

Q. Then they went on? A. Yes, sir. 

Q. How long did you remain in Chick's Restaurant. A. Well, I 
had a barbecue sandwich and a bottle of beer. 

Q. How long did you stay there, Mr. Collins? A, Just as soon as 
I got through eating I went outside. 

Q. All right. 

And after you left Chick's Restaurant having had this sandwich and 
beer, where did you go then? A. I walked up to 7th and S and walked 
around and looked at different things, and I started in Spot's. 

Q. Spot's what? A. Spot's Restaurant. 

Q. Did you go in Spot's Restaurant? A. Yes, sir. 

Q. What happened when you went in Spot's Restaurant? What did 
you do? A. Went in and bought me a bottle of beer. 

* * * * * 
Q. Did there come an occasion when you saw anyone in there that 
you talked with? A. Well, meta girl there. 
. Meta girl? A. Yes. 
Did the girl join you at the table? A. No, sir. 
Did you call her over to the table? A. Yes, sir. 
Did she come over then? A. Yes, sir. 
How long did you remain there with this girl? 

Had you met her before, by the way? A. No, sir. 

Q. How long did you remain with this girl? A. I asked her if she 
would have a beer. She said no, she would rather have whiskey. 

Q. All right.' What happened then? A. I told her, "Okay, I will 

get you a drink.” I told her I would give her some money to get it 
if she knows some place to get it, because it was after hours. 

Q. All right. 

Did you give her any money? A. Yes, sir. 
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Q. Where was it that you gave her the money? A. I gave her the 
money after I came out of Spot's. We went across the street until she 
got in front of the place where she said she was going to get the whiskey. 

Q. You walked across the street. Was she there at the time you 
walked across the street or did she walk with you? A. She walked with 
me across the street. 

Q. Did you take out some money then and give it to her 2 A, Yes, 
sir. 


Q. How much did you give her? A. I give her five iinnBe 

Q. Let me ask you this: Where did you have your money that you 
spoke of, the $32.00? A. I had my money in my inside coat pocket. 

Q. Is that a coat like you are wearing now? A. Yes, 4 like this 


one. 

Q. Did you have an overcoat on, too? A. Overcoat, too. 

Q. But your money was in your suit coat pocket. A. Yes, sir. 

Q. Did you have occasion to take any money out to pay for anything 
in Spot's Restaurant while you were there? A. I changed a ten dollar 
bill in there. | 

Q. Now, when you came out and walked across the street and gave 
this woman five dollars, where did you go? A. I went across the street 
in front of the Howard and went up Wiltberger Street, and I was waiting 
on her to come out, see, and before she came out I was attacked by two 
men. 

* * Ed * * 

Q. On what street were you when you were attacked by these two 
men, Mr. Collins? A. This street is Wiltberger Street between $ and 
6th. | 

Q. All right. 

What were you doing at the time you were attacked by these two 
men? A. I was walking along slow so she could get the whiskey and 

catch up with me. 

Q. So the girl could get the whiskey and catch up with you? 


A. Yes, sir. 
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Q. When you were attacked by these two men, how did they attack 
you; describe it to the jury. A. They attacked me from behind. 

Q. Had you seen either one of them before that? A. No, sir. 

Q. Had you seen them coming along behind you when you were 
walking? A. No, sir. 

Q. Tell us what they did to you when they attacked you; show us. 
A. One grabbed me around my neck, and the other one went through 
my pockets. 

Q. What pockets did the other one go through? A. Went through 
my pants pocket, and they started in my overcoat pocket before the 
officer got there. 

ae * * * * 

Q. Did either one of them go through the pocket of your suit coat 
where you had the money? A. No, sir. 

Q. Which one of them, if you know, you say, grabbed you around 
the neck; which one was that? Do you know which one? A. Yes. The 
one with the black jacket on. 

Q. With the black jacket? A. Yes, sir. 

MR. TITUS: I think, if it please the Court, he has referred to the 
defendant Young. 

THE COURT: Very well. Let the record so show. 

BY MR. TITUS: 

Q. And did the other one go through your pockets, as you have 

described? A. Yes, sir. 


Q. Defendant West? A. Yes, sir. 
* * * * * 


Q. Where were you at the time; were you on the ground ? 


A. Yes, sir. 
Q. And who was holding you on the ground? A. Young was 
holding me around the neck, and West was going through my pockets. 
Q. What happened then? A. The officer came up and made them 


get off of me. 
* 
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Q. What did the officer then do with you and the two leg ? 
A. Walked up to the police box and called the car. : 
Q. And did you go down to the precinct in the car? A. Yes, sir. 
* * * * * | 
Q. Did you ever learn the name of that woman that you gave the 


five dollars to? A. No, sir, I didn't. 
* * * * * 


Q. Have you ever seen her since? A. Inever seen her. 
Q. Did you ever see your five dollars again? A. No, sir. 
Q. This street you spoke of, Mr. Collins, Wiltberger Street, is 


that in the District of Columbia here? A. Yes, sir. 
* * * * * 


CROSS EXAMINATION 
BY MR. TAVENNER: | 
* * * * + 
Q. When you went in Spot's, how long were you in there before 
you talked to this young lady? A, Talked to the lady in Spot's ? 
Q. Yes. How long were you in there ? A. Iwas drinking a beer 
when she came in. I had been in there no longer than five or ten minutes. 
Q. Five or ten minutes. A. Yes. : 
* * * . * 
You called the young lady over to you. A. Yes. 
. And it was you that suggested she have a drink with: you? 

No. I asked her to have a beer. 

You asked her to have a beer. A. Yes. 

She didn't ask you if she could have a beer aaa No. 

And she didn't ask you to get some whiskey for her ? A. She 
asked me to get some whiskey for her; she would rather have whiskey 
instead of beer. | 

Q. Now, were the whiskey stores open at that time of the night ? 
A. No, sir. 

Q. How did you expect to get some whiskey? A. Plenty of places 
sell whiskey after hours. 
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Q. They what? A. Plenty of places sell whiskey after hours. 

Q. And you were inducing this girl to. get some whiskey for you. 
A. That is what she wanted; I gave her five dollars to get what she 
wanted. 

Q. And you wanted her to get some illegitimate whiskey for you, 

though; is that correct? A. Some what? 

Q. Some illegitimate whiskey, illegal whiskey; is that correct ? 
A. If she wanted whiskey, I gave her the money to get what she wants. 

Q. All right. 

Now, after you left there, how far is it from Spot's to the place 
where you say that you were assaulted by Mr. Young? A. Well, it's a 
short block there from 7th to Wiltberger Street; right on the other side 


of the Howard Theater. 
* * * * * 


Q. Is it your testimony here now that you had no conversation 
with Mr. West on that night? A. No, sir, I didn't. 
Q. Or Mr. Young? A. No, sir. 
* * * * 
Are you married, Mr. Collins? A. Yes. 
. And had you been home with your wife that night? A. Not yet. 
This was ten o'clock and you hadn't been home? A. Yes. 
You got paid? A. Yes. 


. You hadn't spent any money? A. Hadn't spent money ? Yes, 


I spent some of my money. 

Q. You still had some to take home? A. Yes, I had about $25 
when these boys taken me. 

Q. And that was the money you were going to take home? A. Yes. 

* * * * * 

Q. Now, after the policeman came along, after this assault had 
taken place, what measures did the policeman use to take Mr. Young 
under arrest? A. Well, it just happened so quick. When the officer 
came he told him to get off of me. So, I think he asked Young twice 
before he turned me loose. 
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Q. Was he really squeezing on you? A. What? 
Q. Was he really squeezing on you? A. Yes, I couldn't catch 


my breath. 
* * * * * 


Q. Was Mr. West using any force on you atall? A. He was going 


through my pockets. 


Q. Which pockets ? A. My pants pocket and overcoat pocket. 
* * * * * 
Q. Now, after the officer had taken Mr. Young and Mr. West under 
custody, did Mr. Young and Mr. West attempt to fight with you some 
more? A. Yes, they wanted to fight. | 


Q. They wanted to fight you some more? A. Yes. 
* * * * «| 


Q. Did you step back, or defend yourself, or what? A. | No; the 
police were between us anyway. They wanted to try to get me or do 
something; I don't know what they was trying to do. | 

* * * * * 
CROSS EXAMINATION , 

BY MR. RASKAUSKAS: 

* * * * * 

Q. Now, is it your testimony that between five and ten you got out 
of work, and rode around in the car, and then went and got this barbecue, 
and then went to the Spot. A. Yes. 

Q. That took you five hours 2? A. Five hours? Take five hours 
to do what ? 

Q. To go to Chick's and then get up to Spot's? A. Didn't take me 
no five hours to go to Chick's and do that. I told you I was sitting in the 
car drinking half a pint of whiskey, and fooling around and telling jokes, 
and different things; I wasn't in a hurry to go home. 


Q. Did you spend most of the evening with your friends? A. Yes. 
* * * * * 
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Q. Then you went to Chick's by yourself? A. Yes. Gota 
sandwich, came out, walked around a while, and then I decided I wanted 
me another beer, so I went in Spot's. 

* * a * * 
Q. And do you remember seeing either of the defendants in Chick's? 
A. No, I didn't. 

* * * * a 

Q. Now, you were walking slowly along Wiltberger Street you 

testified. A. Yes. 

Q. Were you waiting for the girl to catch up with you? A. Yes, sir. 

Q. It was agreed, then, that she was going in some place and buy 
the whiskey? A. Yes. 

Q. Where were you walking to? A. I was leaving 7th Street, 
walking on Wiltberger Street, to 6th Street. 

Q. And did you have a destination? A. A what ? 

Q. Did you have a place where you were going to, any place in 
mind? A. Yes. 

Q. Where were you headed? A. Going to the Kent Royal Hotel. 

Q. Kent Royal Hotel? A. Yes. 

Q. Is that where the two of you agreed to go? A. Yes. 

Q. Now, from the time this girl left you and took the whiskey until 
you met the defendants, how long a period of time elapsed? A. About, 

I imagine about three minutes, as soon as I went across the street. 

* * * ok * 

Q. Now, isn't ita matter of fact, Mr. West approached you to ask 
you if you could identify a couple of men he had seen you with about two 
weeks earlier? A. No, sir. I didn't see him that whole night until the 


man tried to rob me; that is the only time I seen him. 
* * * * * 


Q. Did you have any conversation at all with the defendant West? 


A. No conversation with either one of them. 


Q. Did you ever put your hand up to either of them? A. No, sir. 
* * * * * 
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Q. Did the defendant West strike you at any time? A. No, he 

didn't hit me. 

Q. Did he say anything to you, like, ''We want your money," or 
"Where is your money"? A. No, he didn't say nothing like that to 
me, either. 

* * * 
REDIRECT EXAMINATION 

MR, TITUS: Just one question, Your Honor. 

BY MR. TITUS: 

Q. Mr. Collins, how long were you down on the ground being held 
before the officer came, from the time that it started until the officer 
came? A. As soon as the boy started to grab me around my neck and 
fell on the ground the officer came up some kind of way. 


Q. How long was it -- was it longer than a minute? A. It wasn't 


no more than about a minute. 
* * * * 


DONALD M. McCATHRAN 
was called to the stand by counsel for the Government, and having been 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Officer, state your full name, please. A. Donald M. McCathran. 


* * * * * 


Q. Are you a private attached to Number 13 Precinct at the 
Metropolitan Police Department? A. Yes, sir, Iam. 

Q. And, Officer McCathran, I want to direct your attention to the 
date of March 30, 1959, specifically that night. Were you on duty that 


night? A. Yes, sir, I was. 
* * 
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Q. Now, I want to direct your attention, Officer McCathran, to 
that particular night somewhere in the vicinity of 10:00 or 10:20 p.m. 
Did you have occasion to be alerted to something occurring in the nearby 
vicinity where you were working? A. Yes, sir, I did. 

Q. Tell us about what happened. A. I was walking west in the 
600 block of S$ Street. I was approached by an unknown citizen who told 
me that there was two men around the corner yoking a man. Sol 

immediately went running around the corner and came upon the 
scene. One man, later identified as Frederick Young, was holding 
Mr. Collins around the neck on the ground and another man, later 
identified as James West, was going through his top coat pocket. 

Q. By top coat, do you mean an outside coat? A. Yes, sir. 

* * * * * 

Q. What was Mr. Collins' condition as to being out of breath, 
or was he in any way showing excitement? A. Yes, sir. He was out of 
breath when I got him on his feet. 

Q. Was he able to talk to you right away? A. No, sir, he was 


out of wind. 
Q. * * 


What did you do when you came on the scene, officer ? A. I told 
the two defendants to get up, and then they got up and Mr. Collins got 


up. 


Q. What did you do then with them; physically, what did you do ? 
A. I placed them both under arrest right there. 

Q. By both of them, you mean these two defendants? A. Yes, sir. 

Q. What did you do with them at that time? A. Took them to the 
call box, 600 block of S Street, and called for the wagon. 

Q. Did Mr. Collins, the victim in this particular alleged offense, 


go with you? A. Yes, sir, he did. 
* * * 
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Q. At the time, sir, that you arrived on the scene and after you 


told them to get up, and Mr. Collins arose, did there come a time when 
you made a statement at that moment as to what was happening to 
Mr. Collins? A. Yes, sir. | 

Q. What did he say? A. He told me they were trying to rob him. 

Q. Was that in the presence of these two men? A. Yes, sir. 

Q. When you got the two defendants and Mr. Collins to the call 
box to call the wagon what, if anything, did the two defendants do at the 
call box? A. Well, they were -- Young took a swing at Collins. The 
other one wanted to, but I stopped him. 

Q. And were you between these two defendants and Collins at that 

time? A. Yes, sir. 

Q. I want to ask this one final question, Officer McCathran: The 
defendant Young, you stated, had his arm around the neck of the victim 
Collins. Was he standing in front of, the side of, or in the back of Collins 
at that time? A. They were both on the ground. He was more or less 
underneath Collins. ! 

* * * * * 

Q. And his arm was where? A. Around his neck. | 

Q. Around the neck? A. Both of them were on their back. 

THE COURT: You mean around the throat, in front of the neck. 

THE WITNESS: Yes, sir. | 

* * * 

CROSS EXAMINATION 
BY MR. TAVENNER: | 
* * * * *| 

Q. Before you broke up this fight how long did you stand there ? 
A. Icame right up on them and as I got over top of them I told them to 
get up. | 

Q. You didn't wait any time at all. A. No, sir. 

* * * * 
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. Now, were you holding a flash light on the -- A. Yes, sir. 

. And you were holding a revolver in the other hand? A. No, sir. 

. You were holding no gunonthem. A. No, sir. 

. You never pulled a gun? A. At that time, I didn't. 

. Which hand did you have the flash light in? A. In the left hand. 

Q. And then when did you pull your gun on Mr. Young and Mr. West ? 

A. When Mr. Young and Mr. West got up, Young started to walk away. 
I put my hand out and he pulled away from me, so I drew my revolver 


and placed him under arrest again and told him not to move. 
* * * * * 


Q. Now, how far was it from the scene to the call box? A. From 
that first bench to here, and about 20 feet around the corner. 
Q. Did they go to the call box with you without any trouble? 


A. Yes, sir. 
Q. You had a gunon them? A. No. I put it away by then. 
* * * * * 

Q. And did you have to have any help in getting them in the Black 
Maria? A. No, sir. 

Q. They went in without any trouble. A. Yes, sir. 

Q. Mr. Collins got in the wagon, too? A. Yes, sir. 

Q. All three were in the wagon together. A. And myself. 

Q. All three were together. A. Yes, sir. 

Q. Did Mr. Young ever make any statement to you why he was -~ 
what was going on? 

MR. TITUS: Objection, Your Honor. 

May we approach the bench? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. TITUS: Your Honor, both of these defendants made what I 
construe to be self-serving declarations. They gave an excuse or a 
justification for what they were doing. One of them, I believe the defendant 
Young, testifying that he was not trying to rob the man; the other defendant 
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stating that this particular witness, Mr. Collins, had been one of 
a group who had tried to rob him or had robbed him earlier. I submit 
that neither one of these constitutes a confession or an dxtention to the 
hearsay rule and, consequently, would be a self-serving declaration and 
not admissible under any rule of evidence. 
THE COURT: They are surely self-serving. What have: you to say 
about it? | 
MR. TAVENNER: I would say that any statement that Mr. Young 
made immediately after the charge should be admitted. | 
THE COURT: I will sustain your objection. . 
(IN OPEN COURT:) 
BY MR. TAVENNER: 
Q. Did you attempt to get any statement from Mr. Young? 
MR. TITUS: Objection. I think that is immaterial. 
THE COURT: Sustained. 
* * 
BY MR. TAVENNER: 
Q. Did Mr. Collins ever make a statement to you that he had 
three ten dollar bills on him at the time of this assault? A. Later i in 
the statement he did. 
Q. He stated that at the time he was being robbed he had three 
ten dollar bills? 
* * * * * 
CROSS EXAMINATION 
BY MR. RASKAUSKAS: 
. Did you have occasion to search Mr. Collins? A. When? 
. At the station. A. Yes, sir. 
_ You did search him? A. At the station. | 


. And did you find any weapon on him? A. No, sir. : 


. If he would have had a weapon you would have found it in his 


pocket or on his person? A. Yes, sir. 
* * * 
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Q. Did he produce a wallet? A. Yes, sir. 

Q. And the money? A. Yes, sir. 

Q. How much money did he produce? A. I believe it was two tens, 
and he told me he cashed one ten in a restaurant earlier. 

Q. Mr. Collins was under arrest at the time you produced these? 
A. No, sir. 


Q. Now, did you question the defendant West at the precinct? 


A. Yes, sir. 
MR. TITUS: Objection, Your Honor. 
THE COURT: Overruled. It calls for a yes or no answer. 
BY MR. RASKAUSKAS: 

Q. And did you ask him what the cause of this scuffle was? 

MR. TITUS: I object to that, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Yes, sir. 

BY MR. RASKAUSKAS: 

Q. And did he reply to you? A. Yes, sir; he gave me an answer. 

MR. TITUS: Objection. 

THE COURT: Overruled. 

BY MR. RASKAUSKAS: 

Q. And what was his explanation ? 

MR. TITUS: Objection, Your Honor. 

THE COURT: Overruled. 

BY MR. RASKAUSKAS: 

Q. What was his explanation? 

THE COURT: What did he say ? 

THE WITNESS: He told me that he recognized Mr. Collins as one 
that had robbed him previously of fifty dollars. 

BY MR. RASKAUSKAS: 

Q. Now, Officer McCathran, isn't it correct that he told you that 
he recognized Mr. Collins as being in the company of a couple of men 
that had robbed him and that he had seen Mr. Collins in the company of 
these men several days earlier, either at Chick's or at the Spot; isn't 
that what he said? A. No, sir. 
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Q. He said that Mr. Collins had robbed him? A. Yes, sir. 

* * * * x | 
REDIRECT EXAMINATION 

BY MR. TITUS: 

* * * * * 

Q. Now, officer, you were asked as to what the defendant West 
said, and I think you testified that he indicated that this man, the 

complaining witness Collins, had robbed him about three weeks earlier; 
amlIcorrect? A. Yes, sir. 

Q. Where did he make that statement to you, Officer MoCathran? 
A. In the station. 

Q. In the station. 

On the scene, sir, did the defendant West say anything there? 

A. No, sir. 
* * * * * 

Q. Now, did the defendant West indicate to you that at any time 
he had made a report of this alleged robbery to any law enforcement 
agency whatsoever, including the police? A. No, sir; he said he did not. 

* * * * * | 

Q. Did he tell you any place in Northwest Washington where this 
is supposed to have happened? A. No, sir. : 

Q. Did he tell you what he was going to do, or what he 4 was doing 
with this particular witness, Richard Collins, that related to the fact that 
he thought he was the man who had previously robbed him; why he was 
doing what he was doing to him. Did he make any explanation? A. He 
said he wanted to try to find out what happened to the money. 


* * * * * 


Q. Did he say what money; how much? A, Fifty dollars. 
* * * * * | 


Q. Was that supposed to be the money Collins had robbed from 
him three weeks earlier? A. Yes, sir. 
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Q. Now, sir, on the scene after the complaining witness, Mr. 
Collins, had made the statement that he was being robbed, as you 
described, what did the defendant Young say on the scene, if anything ? 
A. Young says, "We weren't doing anything. " 

* * * * * 


Washington, D.C. 
Wednesday, June 3, 1959 


* * * * * 
MR, TITUS: I believe we had completed Officer McCathran, and 
the Government will now rest its case. 
* * * 
JAMES S. WEST 
took the stand in his own behalf, and having been duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RASKAUSKAS: 
Q. Will you state your name for the record? A, My name is 
James Sherman West. 
Q. Your address. A. 1727 Riggs Place, Northwest. 


Q. Your age? A. Iam 35. 
* * * * * 


Q. Now, Mr. West, you have heard the testimony of the plaintiff, 
the police officer. 


Will you describe your movements on the evening of March 30th 
from approximately 9:30 p.m. and subsequently? A. Yes, sir. 

On the evening of the 30th of March between -- I would say between 
five and 10 minutes after nine, I walked into Chick's Beer Garden. That 
is 707 T Street, Northwest. And there I saw Mr. Collins sitting at a 
table eating a sandwich and drinking a bottle of beer. 

Across from Mr. Collins was a young man that I recollect seeing 
him from participating in a robbery that occurred on me two weeks before 
his robbery -- before his assault occurred, before I met Mr. Collins. 
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This man, he looked at me and got up immediately from the table 

and walked out of Chick's Beer Garden. | 

I took a second look at Mr. Collins and I could tell he was not one 
of the persons who helped rob me. | 

I went out behind the man to determine which way he went. I would 
have gladly pointed him out to a policeman if he had tarried that long. 

I went around the corner to a beer garden called Spot's. ‘That is 
in the 1900 block of 7th Street, Northwest. And, I would say five minutes 
before Mr. Collins walked in. And when Mr. Collins walked in he bought 
himself a bottle of beer. He was seated at a table and called a young 
lady to his table. They talked and after he finished his beer they walked 
out. 

I followed Mr. Collins out of the beer garden, and I was hoping to 
approach him for some information concerning a fellow that he was talking 
with at a table in Chick's Beer Garden, and I wouldn't approach Mr. 
Collins while the lady was with him, but after he crossed the street the 
lady left him, and I did decide to catch up with Mr. Collins, which 
Mr. Young, a friend of mine, he did follow me out of Spot's Beer Garden. 

I didn't approach Mr. Collins violently, and I didn't show him any 
cause that I wanted to do anything to him. I only asked him one question; 

that is, if he could give me the name of the person whom he was 
talking with in Chick's Beer Garden. 

So Mr. Collins looked at me when I spoke to him and he wea for 
his pocket as though he was going for a weapon. Mr. Young grabbed 
Mr. Collins at that very moment. I frisked Mr. Collins' overcoat pocket 
to see if he had a weapon. Mr. Collins did not have a weapon, and I 
made no further search. 


At that moment I noticed a policeman arriving to the scene with a 
flash light in his left hand and his revolver in his right. The policeman 
spoke up and asked me, ‘What is this? What is going on?" To break 
itup. He says, "Is this a robbery ?" I said, "No, sir, officer, this is 
not robbery." And at the time Mr. Young released Mr. Calling and 
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Mr. Collins got up from the ground, and so did Mr. Young. Mr. Collins 
spoke up and said, "Yes, officer, they robbed me." 

The officer asked me, "Which one of you all has Mr. Collins’ 
money or belongings." I told the officer that if Mr. Collins had any 
money in the first place he should have it now, because I have not robbed 
him, 

So Mr. Collins searched himself. He found his money, and he told 

the officer, he said, "I haven't missed nothing," and there was no 
licks passed, there was no fighting. I mean, you know, I didn't hit him, 
didn't strike him. 

So the officer said, ''Well, Iam going to take you all to the precinct, 
and then we will get to the bottom of this to see what the cause of this is." 

So he called the scout car and ordered us to Number 13 Precinct. 

At the precinct, as we walked in, he carried us upstairs and I had 
a chance to talk to Mr. Collins at that time after we were at the precinct 
and explain myself to him, why I approached him in the first place. So 
Mr. Collins then spoke up to myself and Mr. Young, and he said, "Well," 
he says, "is it anything I can say now to better all of our condition rather 
than the statement that I made." 

So the officer noted that Mr. Collins and myself and Mr. Young was 
in conversation, and he immediately called him away to a side room, and 
they talked there for thirty minutes. And then the duty detective came in 
and he taken the statement of mine, where I worked and where I lived, 
and after that they immediately carried myself and Mr. Young back 


downstairs and booked us on the charges of assault and attempted robbery. 
* * * * * 


Q. Now, this robbery which you discussed in your testimony on 
yourself, when did that take place? A. This robbery taken place 
approximately going into the third week. I would say a few days better 
than two weeks, and I never made a report of the robbery to the -- 

THE COURT: Just answer the question. Don't make so many 


speeches. 
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BY MR. RASKAUSKAS: 

Q. What, if anything, was taken from you at that robbery ? A. Well, 

there was between fifty and sixty dollars taken from me. 
* * * * * 

Q. You tell us whether or not the man whom you saw in Chick's 
Restaurant in the company of Mr. Collins was one of the assailants. 

A. He was, indeed. He was one of the men that robbed me. 

Q. Now, where did you meet Mr. Young that evening ? A. Mr. 
Young that evening, he was already in the Spot's Beer Garden before I 
went in. 

* * * * * 

Q. And did you have any discussions with Mr. Collins = with 
Mr. Young, rather, about Mr. Collins? A. No, sir, I didn't have any 
discussion with Mr. Young about Mr. Collins. In fact, Mr. Young didn't 
even know anything about my business anyway. In fact, he really didn't 

know why I were following him in the first place. 

Q. And did you have any conversation with Mr. Young relating 
to any design or plan? A. No, sir. | 

Q. As far as Mr. Collins was concerned? A. I had no conversation 


with him as far as that is concerned. 
* * * * * 


Q. Will you tell us whether or not the explanation you have given 


in your testimony at this time is the same as the one you gave immediately 
after the occurrence to the officer? A. That is exactly the same. 
* * * * * 
BY MR. TAVENNER: 
Q. Mr. West, you have testified here that Mr. Young had nothing 
to do with your attempt on Mr. Collins. A. No, sir; Mr. i didn't 
have anything to do with that. 
Q. And he was assisting you in the fight with Mr. Collins” ? A. Yes. 
Q. And you had no previous plans to do anything with Mr. Collins 
that you had divulged to Mr. Young? A. No. 
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Q. Had you known Mr. Young for some time? A. Yes, I have; he 

is a good friend of mine. 
* * * * * 

Q. Did you know the young lady in the restaurant at Spot's? 

A. No, sir, I didn't know her. 
* * * * * 

Q. And after the officer came along was there any continuation 
of this squabble with Mr. Collins, after the officer arrived on the scene? 
A. After the officer arrived on the scene, was there any? No, sir. 

Q. Did Mr. Young, here, attempt to finish out the fight ? 

A. Mr. Young didn't attempt to fight Mr. Collins in any way, as I could 


see. 
* * 


CROSS EXAMINATION 
BY MR, TITUS: 
Q. Your full name is what? A. My full name is James Sherman 
West. 
Q. Are you the same James Sherman West who, on or about 
January 26, 1953, here in the District of Columbia, was convicted of 
petty larceny? A. Iam that same James Sherman West. 


Q. You are the same. A. Iam. 
* * * * * 


Q. And how long did you remain in Chick's Beer Garden ts 


A. I didn't remain in Chick's Beer Garden any longer than I saw this -- 
the man that robbed -- one of the men that robbed me. After he came 
outside I followed out behind him. 
* * * * * 
Q. And while you were in there, this five minutes or less, this 
unidentified man, you say you saw, was he sitting with Mr. Collins ? 
A. He was sitting across the table in front of Mr. Collins. In fact, 


they were talking to each other. 
* * 
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Qs. Sok * 


Now, Mr. Defendant, that is the same man you say that robbed you 

about two weeks before that? A. He was one of the meh that 
robbed me. 

Q. How were you robbed? What was that method of eee 
Mr. Defendant? A. I was yoked and robbed. They did not beat me up. 
Didn't put any scars on me. As a matter of fact, they just held me and 


took my money. 

Q. Where were you when they held you and took your money ? 
A. Iwas in the 600 block of Q Street. That is between 6th and 7th on 
Q Street, Northwest. : 

* * * * * 

Q. After you were held and the money was taken from you at that 
particular address, you went then and notified the police ? A. I did not 
notify the police. | 

Q. Why, Mr. Defendant? A. I couldn't give no direct evidence: 

I couldn't explain them to the police; I didn't know their names. I barely 
got a good look at one of them's face. 
* 2 * * * 

Q. Well, now, were you interested in securing this evidence on 
these people at the time when it happened to you, Mr. Defendant ? 

A. Certainly, certainly, absolutely. 

Q. Then why didn't you go immediately and report the fact that 
you were robbed on the street by two men that took fifty or more dollars 
from you and give the best description you could? A. Well, that would 
have been the proper thing to do, but how could I identify them, if I didn't 
even know the names to give. 7 

Q. You didn't know the names. A. I couldn't identify them by 
their clothes. I barely saw one of them's face well enough to remember 
it. 
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Q. Mr. Defendant, you tell the jury you were able to identify this 
man you saw less than five minutes in Chick's Restaurant as one of the 

two men who robbed you. Why couldn't you give that description 
to the police? A. I could have. 

Q. Why didn't you? A. I didn't think it was worthwhile. 

* * * * * 

Q. Now, Mr. Defendant, you were in that restaurant; you have 
testified that it was your purpose in following Mr. Collins out of the 
restaurant in order to "secure evidence" by learning the name of his 
companion in Chick's. 

Now, my question to you is, why didn't you immediately go up to 
him as he walked in Spot's Restaurant and say, ''I beg your pardon, sir; 

who was that man you were with in Chick's Restaurant?" A. I 
wanted to do that, but this young lady was at the table and I didn't want to 
interfere with her or Mr. Collins at that particular time. 


Q. Iam talking about before he got to the table, as he walked in 
that door. A. As he walked in the door, in fact, I should have approached 
him, but I didn't. 

Q. You should have, but you didn't. Is that your answer? A. That 


is my answer. 
a 2k bd * 


RECROSS EXAMINA TION 
* * * * * 
MR. RASKAUSKAS: That is the Defendant West's case, Your Honor. 
THE COURT: Mr. Tavenner ? 
MR. TAVENNER: We rest, Your Honor. 
THE COURT: Both sides rest. 


MR. TITUS: There is no redirect. 
* * * 
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CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, the Court will 
now read for you its instructions which constitute the law of the case as 


far as you are concerned. 
* * * * x 


We come now to the law as it applies to this particular case. 
The grand jury, by indictment, has charged both of these defendants 


as follows: ; 
"On or about March 30, 1959, within the District of 

Columbia, Frederick Young and James S. West feloniously did 

make an assault on Richard Collins with intent, by force and 

violence, and against the resistance, and by putting in fear, to take 

and carry away valuable goods and property from the person and 

the actual immediate possession of the said Richard Collins." 

When you do a thing on purpose, you do what you intend to do. The 
intention that a person has in doing a certain act is to be gathered by his 
actions and by his words at the time and preceding that time. 

No man can read the secrets of the human mind, and in the 
administration of justice men must seek the intention and gather it from 

the words and actions of the person involved, from the testimony 
in the case. 

The intent need not be proved directly. It may be inferred from 
the circumstances of the case as disclosed by the evidence. | 

As previously stated, the defendants are charged with the offense 
of assault with intent to commit robbery. I shall now instruct you 
regarding that offense. | 

Assault with intent to commit robbery is defined in aa ‘Code of 
Laws of the District of Columbia as follows: 

"Every person convicted of any assault with an intent to 
commit robbery shall be punished as provided by law." 


In order to make out a case of assault with intent to commit 
robbery it is essential that the evidence show beyond a reasonable doubt, 
(1) an assault, (2) an intent to commit robbery. 

An assault is defined by the law as an unlawful attempt or effort, 
with force or violence, to do injury to the person of another, coupled 
with the apparent possibility to carry out such an intent. - 

Intent can only be determined by the defendants! acts, and cannot 
be shown directly because no one can fathom the operation of the human 

mind. 

Intent may be inferred by the jury from the surrounding circum- 
stances, from things done, from things said, and even from the act itself. 

Since Title 22, Section 501, refers to the crime of robbery, the 
Court will read for you Title 22, Section 2901 of the D.C. Code which 
defines the crime of robbery: 

"Whoever by force or violence and against resistance and by 
putting in fear shall take from the person or immediate actual 


possession of another anything of value, is guilty 0d robbery, and 

shall be punished as provided by law." 

You are instructed, and you will note, that these defendants are not 
charged with the crime of robbery, but they are charged with the offense 


of assault with intent to commit robbery. 

The evidence presented to you has not taken up too much time. On 
the one hand, you have the testimony of the complaining witness, and you 
have the testimony of an eye witness to the act, the police officer. 

On the other hand, you have the story of the defendant West. 

It is up to you to judge between them. 

You are instructed that any person who advises, incites or connives 
at the commission of a criminal offense, or who was present at the scene 
thereof aiding or abetting another in its commission, is jointly guilty of 
the offense. 
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The words "aid and abet" comprehend all assistance, whether by 
acts, words, encouragement, support, or presence, actually or con- 
structive, to render assistance should it become necessary. In order 
to aid and abet another in committing a crime it is necessary that a 
defendant in some sort associate himself with the venture, that he 


participate in it as in something that he wishes to bring about, and that 


he seeks by his actions to make it succeed. 

Immediate actual possession refers to an area within which the 
victim could reasonably be expected to exercise some physical control 
over his property. The word "possession" as used in the statute which 
I have read to you means nothing more than custody or control. 

At times during the trial the Court has been called upon to make 
rulings on certain legal matters, that is, on questions involving law. 
Rulings on questions of law are the concern of the Court only. | Your 
concern is solely with questions of fact, and with the application of the 
Court's instructions to the testimony and the other evidence in the case 

as those instructions relate to your determination of fact. 

Your verdict must not be influenced by the decisions on matters of 
law made by the Court during the trial, except as those decisions are 
reflected in the Court's instructions to the jury. | 

Throughout the trial the Court has made rulings on saeseions as to 
whether certain offered evidence might be properly admitted. You are 
not to be concerned with the reason for such rulings by the Court and are 
not to draw any inference therefrom. Whether evidence that is offered 
is admissible is purely a question of law for the Court's determination. 
In admitting evidence to which an objection is made the Court does not 
determine what weight should be given such evidence. A ruling by the 
Court permitting testimony to be given, or other evidence to be introduced, 
is not to be considered by you, the jury, as any indication of what weight 
the testimony or other evidence may or may not have. What weight 
should be given to evidence is strictly a matter for you. | 
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Nor does the Court pass upon the credibility of any witness who 
testifies. A ruling by the Court permitting a witness to testify or give 

evidence is not to be considered by you as any indication as to 
what the credibility of that witness may or may not be. Credibility is, 
likewise, a matter strictly for you to determine for yourselves. 

On the other hand, as to any offer of evidence that may have been 
rejected by the Court you, of course, must not consider such evidence, 
and as to any question as to why an objection was sustained, you must 
not conjecture as to what the answer might have been or as to the reason 
for the objection, or for the ruling of the Court. 

The Court instructs you that if there is conflict in the evidence in 
this case on any fact or circumstance tending to establish either the 
guilt or innocence of the defendant, a part of which is in favor of the 
theory of the Government and a part of which is in favor of the theory of 
the defendants, and you should ascertain a reasonable doubt as to which 
is true, it is then your duty in arriving at your verdict to adopt the 
evidence, or theory, or conclusion most favorable to the defendants. 

You have now heard the Court's instructions. If, in all these 
instructions from beginning to end, any rule, direction, or idea be stated 


in varying ways, that is, in different ways, no emphasis is intended by 
me and none must be inferred by you. For that reason, you are not 


to single out any certain sentence or any individual point of instruction 
and ignore the others, but are to consider all the instructions together 
and regard each in the light of the other. 

As you have noted, the crime involved in this case is against two 
defendants. The offense charged in the indictment and the evidence 
applicable thereto should be considered separately as to each defendant. 
The fact that you may find one defendant guilty or not guilty of the offense 
charged must not control your verdict with respect to the other defendant. 

It is your duty, ladies and gentlemen of the jury, to consider all 
the evidence and then return your verdict as to each defendant. 


Your verdict must be unanimous. 
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The Court has read and explained to you the offense with which 
these two defendants are charged. The indictment charges them with an 
assault on Richard Collins with intent to rob him on March 30, 1959. 
Your verdict in this case may be guilty with intent to commit robbery, 


or not guilty, as to each defendant. 

Counsel will now approach the bench, please. 

(AT THE BENCH:) 

THE COURT: These are yours, Mr. Raskauskas. 

The Court refused to give Instructions Number 1, 2, 3, all of which 
have been tendered by Mr. Raskauskas. 

Have you seen copies of these? 

MR. TITUS: No, sir. 

THE COURT: They are all refused. 

MR. RASKAUSKAS: I would like to note my objection. 

THE COURT: Your objection is noted. 

Are you satisfied with the instructions with the ae of the 
refusal of the Court to give those ? | 

MR. TAVENNER: Iam satisfied, except the alternate instruction 
that they could find them guilty of assault alone. 

THE COURT: I thought of that, but let me tell you I don't think 
there is anything in the record that would justify a thing like that. It is 
assault with intent to commit robbery or not guilty, it seems to me. I 
don't see where simple assault can enter into it, and I refuse to give it. 

MR. TAVENNER: I now note my objection for the record. 

THE COURT: Your objection is noted. 

MR. RASKAUSKAS: Your Honor, do you feel that we are , entitled 

to have our theory of the case given to the jury that -- | 

THE COURT: It has already been given to the jury. I told them 
both and that they can believe one or the other. 

If you object, all right; let the record show your Biieeiaond 

MR. TITUS: Excuse me, Your Honor. In your last expression to 
the jury, your final word -- | 
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THE COURT: I am not through. 

MR. TITUS: Oh, you are not. Iam sorry. 

I note you said the word "robbery" instead of -- I just wanted to 
straighten the last phrase out. I think inadvertently the last word you 


read, Your Honor was -- 

THE COURT: Didn't I say,(1) guilty of assault with intent to 
commit robbery ? 

MR. TITUS: You said, "guilty of robbery," Your Honor, just 
inadvertently, I think. 

THE COURT: I will change it. 

(IN OPEN COURT:) 

THE COURT: In case there may be any misunderstanding as to 
the latter part of the instruction that I gave you, I will repeat it. 

The indictment charges these defendants with an assault on 

Richard Collins with intent to rob him on March 30, 1959. Your 
verdict in this case may be guilty of assault with intent to commit 
robbery, or not guilty, as to each defendant. 

I am sure now there is no misunderstanding. 

* * * * * 

(Thereupon, at 12:30 p.m., the jury retired to the jury room to 
consider their verdict.) 

(At 2:35 p.m. the jury returned to the courtroom to return their 
verdict:) 

* * * * * 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict ? 

THE FOREMAN: It has. 

THE DEPUTY CLERK: What say you as to the defendant Frederick 
Young ? 


THE FOREMAN: We find the defendant guilty as charged. 
* * * * * 
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[ Filed June 3, 1959] 
DEFENDANTS! INSTRUCTION NO. TWO 
If you find that the defendants did assault the éomplainarit, while 
finding that they did not have the intention to rob the complainant, then 
you may find them guilty of the lesser included offense of simple assault. 
[ Refused, Jackson, J.] : 


[ Filed June 26, 1959] 
JUDGMENT AND COMMITMENT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
‘ ) Criminal No. 362-59 


FREDERICK A. YOUNG, ) 
Defendant ) 


On this 26th day of June, 1959, came the attorney for the government 


and the defendant appeared in person and by his counsel, Frank B. 
Tavenne, Esquire. | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of assault with 
intent to commit robbery. as charged and the court having asked the 
defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as oes and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Five (5) years to Fifteen (15) years 

IT IS ORDERED that the Clerk deliver a certified copy of this 


judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District ee 


